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adersigned State Attorneys General provide the following comments to the

e on the Definition for Electronic or Electromechanical Facsimile, 71 Fed. Reg.
(May 25, 2006), and to the Proposed Rule on Classification Standards for Bingo,
James Similar to Bingo, Pull Tabs and Instant Bingo as Class II Gaming When
gh an Electronic Medium Using “Electronic, Computer, or Other Technolo gic

' Reg. 30238-30261 (May 25, 2006). On August 4, 2006, the Commission

romment period for both sets of proposed regulations to September 30, 2006. 71
'39-44240.
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atents to the Proposed Rule on the
:anical Facsimile

Definition for Elcctronie or

[ational Indian Gaming Commissjon (NIGC or Commission) hag proposed a new

“clectronic or electromechanical facsimile” of a game of chance, in 25 CFR §502.8,
provide:

zctronic or electromechanical Jacsimile means a game played in an electronic or
staechanical format that replicates a game of chance by incorporating the

mental characteristics of the game.

0go, lotto, and other games similar to bingo are facsimiles when:

1e electronic or electromechanical format replicates a game of chance by
sorating all of the fundamental characteristics of the game, or

telement of the game’s format allows players to play with or against a

¢ rather than broadening participation among competing players.

:cussed in these comments, we find the proposed rule an improvement over the
CFR § 502.8 (67 FR 41 172, June 17, 2002), although we believe it still suffers
vs.

n proposed § 502.8 (b)(1), the definition suggests that a bingo, lotto or other game
g0 i imi electronic format
il of the fundamental characteristics of the game, i i
tal characteristics of the game. The word “all” should be eliminated, both to be
h subparagraph (a) (which does nor use the word “all”), and because it overly
sfinition; under the proposal, if a game played on a device incorporates anything
" of the fundamental characteristics of a game, it may be argued that such a game
the definition of “electronic or electromechanical facsimile.”

1, the definition continues to make a distinction that rests upon “broadening

‘mong competing players,” a distinction that is not called for by the Indian Gaming
Lol 1988 (IGRA), 25 US.C. §§ 2701-21, nor does it serve a useful purpose here.
ire of class II games under IGRA already pits multiple players against each other.
id dropping the language “rather than broadening participation among competing
explain below.

ound. IGRA provides that “class I gaming” does not include, among other
onic or electromechanical facsimiles of any game of chance or slot machines of
U.S.C. § 2703(7T)(B)(2). As Congress did not define “electronic or

ical facsimile,” the Commission looked to other provisions in IGRA in order to
onal rule that accurately covered such devices and which could serve to allow a
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tion between such a device and what is otherwise permitted in the play of class II
‘ities, namely, an “electronic, computet, or other technologic aid[].” 25 U.S.C.

).

bility to accurately distinguish between “aids” and “facsimiles” was and is

the States, as the latter devices, along with “slot machines of any kind,” are by

58 IIT gaming activities, requiring a tribal-state compact for their lawful use on
25U.8.C. §§ 2703 0(7)(B)(ii), 2703(8), 2710(d)(1)(C). The intent of Congress was

- States in the process leading to the authorization of more serious forms of

t could occur on Indian lands, The Senate Committee Report accompanying S. 555

- Committec’s view, both State and tribal governments have significant
amental i i

rraged to
an tlow to and from tribe and States.

46, 100th Cong., 2d Sess. 13.

dingly, Congress provided that an electronic gambling device that is a facsimile of
mee would constitute a class IJ] gaming activity. Congress made it eminently clear
ices would be those covered by the federal Johnson Act. I5US.C. §§ 1171-1 178,
‘0 as the Gambling Devices Act. That Act defined slot machines, and also defined
i devices as those:

ied and manufactured primarily for use in connection with gambling,
operated may deliver, as the result of the application of an element of chance, any
/O property, or (B) by the operation of which a person may become entitled to

e, as the result of the application of an element of chance, any money or property.

and (A) which

171(a)(2).

‘A, Congress expressly provided that the Johnson Act is waived when a covered
ubject of a Tribal-State compact, i.e., as a class III gaming activily. IGRA

ovisions of section 1175 of title 15 [the Johnson Act] shall not apply to any gaming
~ted under a Tribal-State compact that - (A) is entered into under [the relevant
provision for compacting] by a State in which gambling devices are legal, and B)
fect.
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'10(d)(6).

ersely, IGRA states a Tribe may engage in class II gaming only if “such gaming ig

» specifically prohibited on Indian lands by Federal law,” 25 U.S.C.

{A), which clearly embraces the Johnson Act. Thus, the Johnson Act’s gambling
sition applies to class II gaming activities and, as noted, the only exception in IGRA
v the text of the statute — gaming conducted under a valid Tribal-State compact —

1, contemplates only class II] gaming,

ot surprising, then, that this was the logical construct applied by the Commission
idopted regulations defining terms in IGRA. In 1992, the Commission adopted
sgulations that defined “technologic aid” as:

-ce such as a computer, telephone, cable, television, satellite or bingo blower and

- when used: (1) [i]s not a game of chance but merely assists a player or the playing
ame; and (2) [i]s readily distinguishable from the playing of a game of chance on an
onic facsimile; and 3) [i]s operated according to applicable Federa]

unications law.,

02.7 (1992).

irly, the NIGC, following the text and direction of the statute, detined “electronic or
aical facsimile of a game o[ chance™ as “a device defined by [the Johnson Act 1.7
02.8 (1992). This dcfinition, later abandoned by the NIGC in a split ruling, was

erized pull-tab device constituted a technological aid, and thus,

£ the Johnson Act. Cabazon Band of Mission Indians v. NIGC, 14T.3d 633 (D.C.

thstanding the judicial upholding of the “bright-line” definition, the NIGC in 2002,
‘on, adopted a new definitional rule for “electronic or electromechanical facsimile,”
‘cad;

onie or electromechanical facsimile means a game played in an electronic of
smechanical format that replicates a game of chance by incorporuting all of the
feristics of the game, except when, for bingo, lotto, and other games similar to
the electronic or electromechanical format broadens participation by allowing

le players to play with or against each other rather than with or against a machine,

)2.8 (67 FR 41166, June 17, 2002).
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apparent, the Commission dropped the reference to the J ohnson Act and provided
:lause for games played in an electronic or electromechanical format as long as it
ticipation by allowing multiple players to play with or against each other rather than
5t a machine. The re-write was accomplished to allow a device, fitting within a

ten definition of “technologic aid,” to not fall within the ambit of an “electronic or
mical facsimile.” Several state Attorneys General wrote the Commission on July
ing the comment period for the proposed re-write, objecting to the then-proposed

. and once the final rule was issued in 2002, it was clear that, with minor exceptions,
ignored the objections of the Attorneys General,

spting the 2002 rule, the Commission noted it expanded the definitions to reflect the
‘oadening participation is an important characteristic of a technologic aid, and

1to the exceplion in the definition of a facsimile. 67 FR 41170-71. Even while

18 “broadening participalion” is not a required element, the NIGC, by dropping the
cefercnec for a facsimile, heightened the importance of the “broadening

‘element. It restcd that element on the notion that IGRA specifically provides for
and that greater freedom with regard to class Il gaming was
ne Congress. Jbid. The Commission thus concluded in its prologue that the
ectronic or electromechanical facgimile” should be more narrowly construed.

-ommission went further, and without citing any applicable text of the statute, stated
ermits the play of bingo, lotto, and other games similar to bingo in an electronic or
nical format, even a wholly electronic format, provided that multiple players are

or against each other. These players may be playing at the same facility or via links
sther facilities.” 67 FR 41171, This statement fails to account for a meaningful
tween class II games and class II games played electronically.

Discusgion. The current proposal adjusts the 2002 definition for an “electronic
hanical facsimile,” by, in part, adding the word “fundamental” in requiring that a
icate a game of chance by incorporating the fundamental characteristics of the
1 reasonable adjustment. It also “reverses” the exception in the 2002 definition, so
f“excepting” out bingo and games-similar-to-bingo played in an electronic format
proposed rule now provides an
at bingo and bingo related games gre facsimiles if an element of the game’s format
rather than broadening barticipation among

lieve the revision improves the definition, even if still
-adening participation.” We recommend dropping the
tticipation among competing players.”

flawed by relying on the
language “rather than
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As ' apparent, the Commission dropped the reference to the Johnson Act and provided
an “except’ clause for games played in an electronic or electromechanical format as long as it
broadens p: ticipation by allowing multiple players to play with or against each other rather than
with or aga: 1st a machine. The re-write was accomplished to allow a device, fitting within a
newly-rewr ‘ten definition of “technologic aid,” to not fall within the ambit of an “electronic or
electromeci ical facsimile.” Several state Attorneys General wrote the Commission on July
23,2001, d: <ing the comment period for the proposed re-write, objecting to the then-proposed
modificatic. , and once the final rule was issued in 2002, it was clear that, with minor exceptions,
the final rui . ignored the objections of the Attorneys General.

In a: ypting the 2002 rule, the Commission noted it expanded the definitions to reflect the
notion that : -oadening participation is an important characteristic of g technologic aid, and
carried this .ato the exceplion in the definition of a facsimile. 67 FR 41170-71. Even while
acknowledg ag “broadening participation” is not a required element, the NIGC, by dropping the
Johnson Ac refercnce for a facsimile, heightened the importance of the “broadening
participatio: ” element. It restcd that element on the notion that IGRA specifically provides for
an electroni - draw in bingo games, and that greater freedom with regard to clags II gaming was
intended by he Congress. Ibid. The Commission thus concluded in its prologue that the
definition “: :ectronic or electromechanical facsimile” should be more narrowly construed.

The " ‘ommission went further, and without citing any applicable text of the statute, stated
that “IGRA ermits the play of bingo, lotto, and other games similar to bingo in an electronic or
electromecl. nical format, even a wholly electronic format, provided that multiple players are
playing witl or against each other. These players may be playing at the same facility or via links
to players ir. other facilities.” 67 FR 4] 171. This slatement fails to account for a meaningful
distinction t stween class II games and class II games played electronically.

2. Discussion. The current proposal adjusts the 2002 definition for an “clectronic
or electrom “hanical facsimile,” by, in part, adding the word “fundamental” in requiring that a
facsimile re; ‘icate a game of chance by incorporating the findamental characteristics of the
game; this i a reasonable adjustment. It also “reverses” the exception in the 2002 definition, so
that instead f “excepting” out bingo and games-similar-to-bingo played in an electronic format
so long as tl: :y broaden participation among players, the proposed rule now provides an
affirmative ¢ .at bingo and bingo related games gre facsimiles if an element of the game’s format
allows playe sto play with or against a machine, rather than broadening participation among
players.

We | :lieve the revision improves the definition, even if still flawed by relying on the
notion of “b. adening participation.” We recommend dropping the language “rather than
broadening ; srticipation among competing players.”
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2002 effort by the Commission to rest “electronic or electromechanical facsimile” on
{ “broadening participation” among competing players, as discussed above, was not
und. While the Senate Report accompanying the bill that became IGRA, S. 555,
ermitting tcchnology that would broaden potential participation levels in class II
efully qualified the matter. The Committee said:

xample, linking participant players at various reservations whether in the same oy

‘ent States, by means of telephone, cable, television or satellite may be a reasonable
2ach for the tribes to take. Simultaneous games participation between and among
vations can be made practical by use of computers and telecommunications

.ology as long as the use of such technology does not change the fundamental
cteristics of the bingo or lotto games.... In other words, such technology would

ly broaden the potential participarion levels and is readily distinguishable from the

f electronic facsimiles in which a single participant plays a game with or against a
iine rather than with or against other DPlayers.

146, 100th Cong., 2d Sess. 10 ( 1988) (emphasis addcd).

ugh the Commission in 2002 picked up this language of “broadening” participation
:ated in its then-new definition of “technologic aid” the (judicially upheld)
that such equipment be “readily distingunishable” from an “electronic or

3

«nical facsimile,” stating it was an unworkable test. Again, by eliminating the

nguishable” test and any reliance on the Johnson Act, the 2002 NIGC action

1 importance of “broadening patticipation.” Many have simply jumped on the

* notion to suggest that computerized gambling devices offering class II games are
they are to be played by multiple players. Howcver, the Senate Cominittee’s

“broadening participation with multiple players is importantly qualified by its

+ it be “‘readily distinguishable from the use of electronic facsimiles in which a
pant plays a game with or against a machine . . .”

ng suggests, however, that a Johnson Act gambling device is acceptable for class 11
ly if multiple players are engaged.! Most class II games pit multiple players against

! Whethef {

conflicting «
issue. Most
the Eighth ¢
for gambling
court held
Johnson Aci

Received 11-1/

e Johnson Act exempts class IT “technological aids” has become the subject of
«cisions in the federal circuit courts, and the Supreme Court has not resolved the
ecently, in United States v. Santee Sioux Tribe of Nebraska, 324 F.3d 607 (2003),
reuit held that IGRA does not provide an implied exemption from the Johnson Act
devices used as purported technologic aids to class II gaming. Id., at 611-612. The
1t the statute’s reference to “not otherwise prohibited by Federal law” refers to the
nd that in order for a device to be used by a Tribe in Indian country in the absence
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-any case; even in pull-tabs, where an individual singly purchases a pull-tab, the

pull-tabs he ‘e a pre-determined winner that will appear to one of multiple purchasers.
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1 game to multiple players might establish that a game is class II, not whether it
~‘hen played on a computer or electronic device. Even the Tenth Circuit in Sereca-
¢ of Oklahoma v. National Indian Gaming Commission rejected the Commission’
v graft a “broaden participation” requirement onto IGRA. The court noted:

sthing in cithcr IGRA's text or legislative history points towards a requirement that a
-ologic aid broaden participation. Indeed, the Committee Report uses the term “for
-ple” to describe how a device might qualify as a Class II aid by broadening
+ipation in the given game.

19, 1041 (2003).

Recommendations. We believe the more critical distinction here rests on
-ayer ol a class Il game is playing “with or against a machine” that, significantly,
lement of chance” to win or lose. Thus, in evaluating the proposed rule, we believe
sion should drop the phrase in § 502.8(b)(2) “rather than broadening participation
seting players,” and complete the sentence at “with or against a machine,” or, in
rre the meaning of the Johnson Act, the following: “with or against a machine that
- ement of chance to win or lose the game.” :

-z is confusion about the role of “multiple players” in this debate that has led to the
‘hat using a device that “broaden(s] participation among competing players”
-ans that the players are not playing with or against a machine. In fact, in a class I
's typically share in the stakes in the game, and all are vying for a prize, pot, or
one to which they have contributed. This, however, docs not relate to whether they
vith or against a machine. A machine, as played by the player or players, may
-ame, the element of chance, and the selection of a winner or winners. A player
laying with or against the machine in these cases, regardless of whether he or she
stakes of the game with other multiple players. Simply “broadening participation
seting players” cannot be the sine qua non of what defines a technologic aid.
-tionally, as discussed in the introduction to these comments, we recommend the
i eliminate the word “all” in § 502.8(b)(1), describing what fundamental
cs of a game must be incorporated to make the game an electronic or
anical facsimile. As noted, subparagraph (a) of the rule does not use the word “all.”

of a tribal-:
and must b

11-14

ale compact, the device both must not be a “gambling device” under the Johnson Act
a “technologic aid” under IGRA.
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d rule adds the word “fundamental” to “characteristics” and this is adequate.

ppearance of the word “all” in one subparagraph and not in the other will Jead to

«d contention over the sco pe of what characteristics must be incorporated to make a

imile. Significantly, it should be climinated because it opens the rule to the

i a game that incorporates anything less than “all” of (he fundamental characteristics

/€5 not meet the definition of “electronic or clectromechanical facsimile.” Anything
“exact” replica of a class IT game will be offered as a pcrmissible class II game in
electromechanical format that clearly may be in violation of the Johnson Act and

'© Attorneys General offered in their July 23, 2001 letter:

‘anger, and in our estimation, the mistake to be made in repealing 25 CFR 502.8,
scognized by the D.C. Circuit years ago in Lion Mfg. Corp. . Kennedy, 330 ¥.2d
337 (D.C. Cir. 1964), addressing the 1962 amendments to the J ohnson Act:

‘section . . . address[es] only those machines which, although differing from the slot
separating

scious purpose on the part of Congress to anticipate the ingeniousness of gambling
ine designers.”

: said then, this agency similarly should guard against the “ingeniousness of

chine designers” and avoid using language in the rule that would provide room to
a gambling device that properly should be the subject of 1 Tribal-State compact.

I” should be deleted from § 502.8(b)(1).

1ents to the Proposed Rule on Classification Standards for Bingo, Lotto, Other
:8 Similar to Bingo, Pull Tabs and Instant Bingo as Class II Gaming When

4 Through an Electronic Medium Using ““Electronic, Computer, or Other
10logic Aids.”

¢ ‘ommission has prepared an cxtensive proposed rule on standards to apply to class

1 as bingo and games similar to bingo, lotto, pull-tabs and instant bingo, when
-h an electronic medium using “electronic, computer, or other technologic aids.” 71
138-30261 (May 25, 2006).

ndersigned state Attorneys General support the issuance of these standards and
vill serve an especially useful purpose, allowing the Commission to more readily
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distinguish - /hat games are properly class III gaming activities. The Attorneys General do not
presume to  omment on precisely how Tribes may wish to conduct bingo, games similar to
bingo, lotto pull-tabs and other class I1 games. However, the scope of this proposed rule goes
only to whe such games are played in an electronic format. When class IT games are played
using electr nic or electromechanical devices, and either the game replicates the fundamental
characterist’ ;s of the class II game or it is a type of slot machine, then the game is class I1I and
requires a T ibal-State compact,

We  iso agree with the Commission that when bingo and gamcs similar to bingo are
played in ar. =lectronic format “it becomes easy to use features such as the instantaneous, rather
than serial, - :lease of numbers and the automatic covering (daubing) of those numbers on g
player’s ele: ironic card as a pretext to fundamentally change or distort the nature of the game
such that it i ecomes an ‘electronic facsimile’ of the game.” 71 FR 30241 (Prologue). When the
nature of th: game is so converted, the states have a keen interest in the Commission enforcing
workable st 1dards to ensure uncompacted class III gaming is not occurring.

We ¢ fer the following comments in support of the proposed standards:

1. Independence of the bingo card and number draws. We agrec with the
NIGC’s det: ‘mination that each player in the game must obtain the card or cards to be used by
the player ir: the game before numbhers or other designations for the game are randomly drawn or
electronical’ - determined. § 546.4. We believe that the application of the element of chance in
bingo or in : game similar to bingo must be independent from the assignment of cards and the
designation: on those cards. We support the requirement that the numbers or other designations
used in the [ vme must be randomly drawn or determined electronically from a non-replaceable
pool of suck: aumbers that is greater than the number of spaces on the card used in the game,
This also he s ensure a fair game with “real time” responses to the draw of numbers without
“pre-drawn’ aumbers being used. Bingo players should have to “cover” their numbers “when”
the numbers 1re drawn. § 546.5. Similarly, we believe that an auto-daub procedure fails to
qualify as a , rocess of “covering” “when” the draw occurs. Allowing the game to “unfold”
automaticall - can be sped up to super-slot-machine speeds, and effectively mimic a slot
machine. W :ile we have no objection to a non-card game similar to bingo being house-banlked,
as IGRA apj.sars to allow it, 71 FR 30242 (Prologue), it is important for the Commission to be
able to ensu: ; the integrity of the game with an clean independent draw of numbers and with
numbers noi seing re-used or “pre-drawn.”

Addi onally, the Commission, in this proposed rule, permits something called “bingo” in
an “ante-up’ ‘ormat. See § 546.6(k). While such a game appears to mimic a marriage of poker
and bingo, ii loes not appear to the States to be a traditional form of bingo, or “classic” bingo.
Arguably it similar to bingo, but it is similar to poker as well, and causes one to wonder
whether it is eally what Congress had in mind.
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Number of players. We also support the Commission’s proposal to require a
mber of persons to play these games, including the requirement that games may not
two (2) players. § 546.6. Accordingly, we support the rule structurally
play with six (6) or more players, including a time delay to facilitate this. If games
to allow only two players, particularly with high speed, they approach games that
bingo or a game similar to bingo. Further,
‘ome closer to appearing like and functioning as slot machines, If Congress had
to be played as a slot machinc or electronic
it could have said so, and 1t did not.

No reliance on additional elements of chance. We also support the
restricting the allowance of any additional prize in the game of bingo or games
:go if that prizc is based on the application of an additional element of chance,

\ny game that permits pooling and/or awards of prize money subject to an

ance element, independent of the game’s releases, may constitute a traditional

er form of a class IIT gaming activity that requires a Tribal-State compact.

we believe that a “progressive prize,” as defined by this rule, is a form of a

itery, but we do not object to it here, as it appears to be part of the traditional game
the proposed rule requires that it be awarded solely in a win of one bingo game to
not based on events outside the random selection of numbers in the game.

Alternative result display vptions, We support the Commission’s requiring
tve” display of bingo results filling not more than % of (he tota] display space.
¥ith the use of slot-machinc themes and increased speeds, the appearance and
‘e devices may approach slot machines. We support measures to ensure that the
aids” assisting the player reflect traditional bingo and not a class I1I device.

Tangible medium required for pull-tabs and instant bingo. We also support
ton’s proposed rule to require that every pull-tab card or instant bingo ticket be in a
‘um, such as paper or plastic, readily accessible to the player. §§ 546.7, 546.8.

‘his proposed rule is that no display option should determine a winner, a prize or

sult of the pull-tab, nor can a pull-tab or instant bingo ticket be generated, printed,
vaid out at the player station. We believe that that case law is s(ill controlling and
‘pressed by the courts in Cabazon Band v, NIGC, 827 F. Supp. 26 (D.D.C. 1993),

9th Cir, 1995), as discussed in the Prologue to the proposed rule. We also think it
¢ the definition include, as is proposed: “|efach deal contains a finite number of
“that includes a pre-determined number of winning cards.” Tt may be important for
‘on consider how o ensure that the game of pull-tabs is fair to the players, i.e., that
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the decks ai - in fact finite, that players are playing all the way through a decl, that decks are not
being stopp- d short or being substituted one deck for another to manipulate odds unfairly against
players.

notification rocedure to the States in the process for approval, introduction and verification of
technologic 1ids. Sce proposed § 546.9. Such a process can provide for means to protect trade
secrets, and “ommercial and financial information that is privileged and confidential, Still, a
description . fthe working of the proposed “technological aid” that is offered for certification

a State to m: ke its own determination of whether the deviceis a “technological aid,” a
“facsimile” ‘r a slot machine. The State should be given the opportunity to comment oy object to
the Commis ion proceeding with the determination that a particular device is a mere technologic
aid and sucl comments should be included in the Commission’s determinations.

Add:‘ionally, the State should be allowed the opportunity Lo appeal a finding of the
Commissio: that a device is & technologic aid. Again, the interests of the States are heightened
when devic ; are proposed that may in fact be facsimiles or slot machines requiring a class 111
tribal-state ¢ smpact, and thus, the States should be able to participate in the proccss.

If th: Commission has additional questions or needs additional information from the
Attorneys G- neral, please do not hesitate to contact us. We would like to express our gratitude
to the Comr ission and its staff for its hard work in preparing these proposed rules. They reflect
much hard v ork, analysis and thoughtfulness,

Sincerely,

: E j(, ] pomp———
DAVID MA 2QUEZ TERRY GODDARD
Attorney Ge :eral of Alaska Attorney General of Arizona
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